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Summary

SincetheprivatizationofNipponTelegraphandTelephonePublicCorporationandthe

liberalizationofthetelecommunicationsmarketin1985,theMinistryofInternalAffairs

and Communications (MIC) has changed its ・ex-ante・ regulation of the

telecommunicationsbusinessintothe・ex-post・regulationin2004.InApril2004,withthe

advancementofcompetition,theTelecommunicationsBusinessLawwassubstantially

amendedtorealizedrasticinstitutionalreforms,includingtheabolitionofregulationson

marketentry,tariffsandagreements,inprinciple.Theregulationsystemgreatlyshifted

from exantetoexpostbasis.Consequently,thenumberofenterprisesenteringthe

telecommunicationsmarkethaslargelyincreased,andduetotheadvancementof

technological innovations, the emergence of diverse services such as mobile

communicationsandInternetaccess,thepromotionofderegulatorymeasuresandother

factors,thecompetitionamongthetelecommunicationscarriersprogressed,prompting

thesignificantdevelopmentofthetelecommunicationsmarket.Twokindsofdrastic

structuralchanges―・ashifttomobile・and・ashifttobroadbandandIP・―areoccurring

intheJapanesetelecommunicationsmarket.Insucharapidlychangingcircumstances,it

isessentialtoevaluatethemarketcompetitionwithafocusonfixed-telephony,mobile

communications,andbroadbandservices,inordertofigureoutthetrendofthe

telecommunicationsmarketsaccurately and rapidly.TheMIC hasconducted the

CompetitionReviewsincefiscalyear2003toensurethatthetendenciesabovearereflected

ingovernmentpolicies.Thisarticlefirstlyconsidersaboutmarketdefinitionfromalegal

viewpoint,andsecondly,itgeneralizesthecurrentconditionofcompetitionsinthe

telecommunicationsbusinessbysummarizingtheCompetitionReview,andfinally,the

article examines the challenges that the Competition Review face in the

telecommunicationsbusinessfield.
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Ⅰ.Introduction

In thetelecommunicationsmarket,thedevelopmentofregulatory reformsand

technicalinnovationsledtotheintegrationoftraditionalservicesegments,suchasvoice

ordata,fixedormobile,wirelessorwiredandnarrowbandorbroadband,andthe

emergenceofnewtypesofservices.Thedevelopmentofmobile,IPandbroadbandservices

inparticularledtothediversificationoftypesofservices,withtheresultthatthe

situationofcompetitionbetweenserviceprovidershasbecomepromotedandvery

complicated.ArecentshifttoIP,broadbandcommunicationsandubiquitouscomputing

hasbeenunderwayinthetelecommunicationsmarket.Theemergenceofmobile

communicationsandtheInternetaccesshasdrasticallychangedthemarketenvironment

forfixedtelephony,andusershavebecomelessconsciousofthedistinctionamongvoice,

dataandvideoandbetweenwirelessandwirelinecommunications.Servicesandtheir

supplystructure,interrelationsamongtelecommunicationscarriersandotherfactorsare

undergoingmajorchanges1).

Inthissituation,ithasbecomemoreandmoreimportanttoassessthedevelopmentof

competitioninthetelecommunicationsmarketproperlyandexaminewhatcompetition

shouldbe.InJapan,intheseyears,improvementofnation・swelfarethroughthe

promotion ofinformation and communication technology (ICT)hasbeen widely

recognizedasthedirectiontobetakennotonlybybusinesscommunitiesbutalsoby

society as a whole.Development of this direction requires the government・s

implementationofregulatoryreformsandcompetitionpoliciesthatattachesgreat

importancetomarketcompetition.Thisisbecauseadvancedcountries・commonchallenge

ishowtoconstraintheemergenceofdominantfirmsandabuseofdominantmarket

positionbythatfirmsandmaintainandpromotefreeandfaircompetitionunderthe

situationwheretheICTrevolutionhascausedvariouschanges,whichincludeglobaland

qualitativechangesincompetition.Becausethejudgmentastowhetherornotcompanies

areinadominant・market・positionisimpossiblewithout・marketdefinition・,howto

definemarketsisveryimportantasapreconditionforcompetitiveeffectanalysis.Infact,

thedegreeofprogressin competition among telecommunicationscarriersisnot

necessarilythesame,varyingfromoneservicetoanotherandfromoneregiontoanother.

Forthisreason,itisnecessarytograspchangesinthestatusofcompetitionaccurately

andwithoutdelaybydefiningmarketsandanalyzingthestatusofcompetitionineach

marketonacontinuousbasis.

Inordertomakeregulationsputintoeffect,propermeasuresandsystemsshouldbe
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1)SeeTheMinistryofInternalAffairsandCommunications,GuidelinesfortheCompetitionReview

intheTelecommunicationsBusinessField2006-2008,section1-2(1).



considerednotonlyfromtheviewpointofmaintainingandpromotingcompetitionbut

alsofromtheviewpointoftakingasociallydesirabledirectionbasedonthetechnological

andeconomicconditionspeculiartotelecommunicationsindustry.Becausethelatter

viewpoint contributes also to high-level development of competition, the

telecommunicationspolicyshouldnotbeadichotomouswayofthinkingbetween

competition orregulation butcomprehensiveexamination shouldbeneeded.Such

examination placesimportanceon how toassesstherapidly changing statusof

competitioninthetelecommunicationsindustryandhow toclarifyandrefinethe

competitionreviewmethod.Becauseofthisbackground,theMinistryofInternalAffairs

andCommunications(hereinafterreferredtoas・MIC・)startedthe・ReviewoftheStatusof

CompetitionintheTelecommunicationsBusinessField・(hereinafterreferredtoasthe

・CompetitionReview・)fromfiscalyear20032).CompetitionReviewisasystemimplemented

byMICtomonitortheconstantlychangingtelecommunicationsservices,suchastrends

inbroadbandcommunicationsandspreadofIP.TheCompetitionReviewalsoconducts

analysesandassessmentstoseeifcompetitionfunctionsappropriatelyandthenreflects

requiredadjustmentsthroughgovernmentpolicies.Thisarticleexaminesthepresent

statusandproblemsoftheCompetitionReview.

Ⅱ.CompetitionReviewinTelecommunicationsMarket

1.ABriefHistoryoftheCompetitionReview

ThetelecommunicationsmarketwasexclusivelyoccupiedbyNipponTelegraphand

TelephonePublicCorporationuntil1985.WhenitwasprivatizedintoNipponTelegraph

andTelephoneCorporation(hereinafterreferredtoas・NTT・)andthemarketwasliberalized

in1985,newcompaniesenteredintothemarket,whichbecamecompetitivegradually.

WhentheTelecommunicationsBusinessLaw3)wassubstantiallyrevisedinApril2004,the

regulationsystemwasgreatlyshiftedfromex-antetoex-postbasis.Amendmentofthe

TelecommunicationsBusinessLawrealizeddrasticinstitutionalreforms,includingthe

abolitionofregulationsonmarketentry,tariffsandagreementsinprinciple.Sincethese

CompetitionReviewintheJapaneseTelecommunicationsMarket
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2)Sincefiscalyear2003,MIChasconductedtheCompetitionRevieweachyear.Incarryingoutthe

CompetitionReview,MICcastfiscalyear2003-2005asthephase1andmadeanalysesofthestatus

ofcompetitioninfourareas:・Fixedtelephony,・・Internetaccess,・・Mobilecommunications・and

・Intra-companynetworks.・Fiscalyear2006-2008iscastasthephase2.Andthisdocument

・GuidelinesfortheCompetitionReviewintheTelecommunicationsBusinessField2006-2008・will

laydownthebasicguidelinesforthesecondphaseofCompetitionReview,basedontheresultsof

thefirstphaseofReviewandcommunicationswithtelecommunicationscarriers.Theauthorwas

involvedindraftingtheGuidelines.

3)LawNo.86ofDecember25,1984.Asamendedlastby:LawNo.50ofMay30,2008.



structuralchanges,anumberoftelecommunicationscarriershaveenteredintothe

market,andduetotheadvancementoftechnologicalinnovations,theemergenceof

diverseservicessuchasmobilecommunicationsandInternetaccess,thepromotionof

deregulatorymeasuresandotherfactors,thecompetitionamongthetelecommunications

carriersprogressed,promptingthesignificantdevelopmentofthetelecommunications

market.IntheJapanesetelecommunicationsmarket,twolargestructuralchangeshave

developingrapidly.Thefirststructuralchangeis・developmentofmobilecommunica-

tions.・Forexample,thenumberofsubscribersofmobilecommunications(cellularphone+

PHS)exceededthenumberoffixedphonesubscribersin2000.Thesecondstructural

changeis・developmentofbroadbandandIPcommunications.・Thischangeisclearly

indicatedbythefactasfollows.Thenumberofbroadbandsubscriberswasmorethan

26.44millionandthenumberofIPphonesubscriberswasmorethan14.33millionasof

theendofMarch2007.Besidesthenumberofsubscriberstothirdgenerationmobile

phonesandthatofsubscribedinternetprotocol(IP)telephonyexceeded69millionasof

theendofMarch2007.Moreover,AsaproportionofbroadbandInternetsubscriptions

hasbeenincreasing,thenumberofsubscriberstofibertothehome(FTTH)service

exceeded7.9millionasoftheendofDecember2006.Basedonthesechangesinthe

telecommunicationsmarket,theTelecommunicationsCouncilmadethefollowing

suggestions in the ・FinalReporton Desirable Pro-Competitive Policies in the

TelecommunicationsBusinessFieldforPromotingtheITRevolution・inAugust2002:

Marketpowershouldbeanalyzedthroughperiodicmarketanalysissothatthereview

willbefullybasedonthestateofprogressincompetitionintheactualmarketandmore

detailedexaminationisnecessaryforearlyarrivalataconclusiononhowtocarryout

effectivecompetitionreview(marketanalysis)periodicallyinJapan・stelecommunications

businessfield.

Respondingtothesesuggestions,sinceFiscalYear2003,theMIChasconductedthe

CompetitionRevieweachyear(seeTable1).CompetitionReviewisbasedoncomparative

study4)andtheanalyticalframeworkoftheAntimonopolyLaw,anditsobjectiveisto

grasp market trends accurately and have them reflected in the Japanese

telecommunicationspolicies.ThepromotionandimplementationofMIC・sCompetition

Reviewisincludedinthe・RevisedThree-yearPlanPromotingofRegulatoryReform・

(decidedattheCabinetmeetingofMarch25,2005),5)the・PriorityPolicyProgram2006・(decided
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4)Anextensiveframeofreferenceregardingmarketanalysismechanismsandmethodologieswas

providedparticularlybyEuropeanCommission[2002]・Directive2002/21/ECoftheEuropean

ParliamentandoftheCouncilof7March2002onacommonregulatoryframeworkforelectronic

communicationsnetworksandservices(FrameworkDirective).Foradetaileddiscussionofthe

relevantinformations,seeanappendixtoMinistryofInternalAffairsandCommunications[2006a]

・CompetitionReviewintheTelecommunicationsBusinessFieldinFY2005.・

5)・III4bPromotionofFairCompetitioninTelecomBusiness・inRevisedThree-yearPlanPromoting

ofRegulatoryReformstatesthat・thestateofcompetitioninallkeytelecombusinessfieldsof(1)



bytheITStrategicHeadquartersonJuly26,2006),6)the・ProcessProgramforReformsinthe

CommunicationsandBroadcastingSectors・(announcedbyMIConSeptember1,2006)7)and

othergovernmentundertakings.

Furthermore,MICsetupthe・StudyGrouponaFrameworkforCompetitionRulesto

AddresstheTransitiontoIP-BasedNetworks・inOctober2005,andpublishedthereport

finalizedbythestudygroupinSeptember2006.Onthebasisoftherecommendationofthe

report,MICformulatedaroadmapofmeasurestobeimplementedbytheearly2010・s

titledthe・New CompetitionPromotionProgram 2010・whichincludes:1)review of

designatedtelecommunicationsfacilitiessystem(regulationsfordominanttelecomcarriers);

2)review ofcalculation method forinterconnection charges;3)establishmentof

interconnectionrulesconcerningthenext-generationnetworks(NGNs);4)competition

promotioninthemobilecommunicationsmarket;5)networkneutrality;and6)thereview

oftheuniversalservicesystem.ThesepoliciesarebasedontheCompetitionReviewin

manyaspects.

CompetitionReviewintheJapaneseTelecommunicationsMarket
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fixed-linephones,(2)mobilecommunications,(3)Internetaccess,and(4)networkservicesfor

corporationswillbeanalyzedandassessed,particularly by emphasizing transparency and

objectivity,andaccordingly,(omitted)thedegreeofcompetitionthathasdevelopedwillbemapped

appropriatelytothedevelopmentofcompetitionpolicy.・

6)・2.2(2)(a)ImplementationofCompetitionReviewintheTelecommunicationsBusinessField・inthe

PriorityPolicyProgram2006statesthat・competitionreviewswillbeconductedconsistentlyeach

yearinthetelecombusinesssector,market-by-market,particularlyinthebroadbandmarket.・

7)Pursuanttothe・GovernmentandRulingCoalitionAgreementonDirectionofCommunications

andBroadcasting・(June20,2006),theProgram statesthat・areviewpertinenttoassessingthe

competitivestateofthemarketwillbeconductedannually.・

Table1 ChronologicaltableoftheCompetitionReview

1985: LiberalizationoftelecommunicationsmarketandprivatizationofNipponTelegraphand
TelephonePublicCorporation

2000: Thenumberofsubscribersofmobilecommunications(cellularphone+PHS)exceeded
thenumberoffixedphonesubscribers.

2002: TelecommunicationsCouncilsuggestedtheintroductionofCompetitionReview.

2003: CompetitionReviewintheTelecommunicationsBusinessField(firstterm).

2004: Substantialrelaxationofregulationofentryandabolitionofchargeandcontract
regulationinprinciple(AmendmentoftheTelecommunicationsBusinessLaw)

Jan.2006: Implementationofcompetitionreviewintheelectricitybusinessfield

Aug.2006: Implementationofcompetitionreviewinthegasbusinessfield

Oct.2006: DeterminationofCompetitionReviewGuidelines2006-2008(beginningofsecondterm)

Nov.2006: DeterminationofDetailsofImplementation2006

Nov.2006: EstablishmentofCompetitionReviewAdvisoryBoard

Apr.2007: DeterminationofMarketDefinition2006

Source:bytheauthor



Competition Review

Fixed-Point Review 

�Market Power Analysis�

Strategic Review

Target  Area FY���� FY���� FY����

Fixed Phone

(Incl. IP phone) � � �

Mobile    

Communications

(Incl. WLAN)
� � �

Internet Access

� � �

Corporate 

Network Service � � �

��� (field for priority review) �� regularity review�

To be carried

out regularly 

every  year 

[Selected topics (proposed by telecom service providers)]

(1)  Analysis of competitive effects on transactions among service providers 

(2)  Analysis of mutual relationships among neighboring markets

(3)  Analysis of competitive effects under the mobile number portability 

system

To be carried

out  ad hoc basis 

IntheCompetitionReview,theMICcarriedoutthereviewandanalysisoffourfields

(fixedphone,Internetaccess,mobilecommunicationsandintra-companynetworksservice)from

fiscalyear2003tofiscalyear2005and・migrationanalysis・8)and・mutualrelations

betweenneighboringmarkets・9)infiscalyear2005.10)Basedontheresultsduringthepast

threeyears,theMICestablishedthe・GuidelinesfortheCompetitionReview inthe

TelecommunicationsBusinessField2006-2008・(hereinafterreferredtoasthe・Competition

ReviewGuidelines・)11)tocarryoutFixedMonitoringReviewoftheabove-mentionedfour

fieldsandStrategicReviewthatfocusesonspecifictopics.InNovember2006,theMIC

establishedthe・DetailsofImplementationsforCompetitionReview・(hereinafterreferred

toas・DetailsofImplementations・).WithregardtotheimplementationoftheCompetition

Reviews,eachfiscalyeardetailsandmajoritemsoftheimplementationaredecidedupon,

inordertoobtainanoverviewofthecontentoftheassessmentsandreviews.InDetailsof

Implementations,services(andterritories)tobeassessedandreviewed,marketdatatobe

collected,andotheraspectsareconcretelydetermined.IntheFixedMonitoringReviewof

fiscalyear2006,focuseswereplacedongreatlychangingfieldsofInternetaccessand

intra-companynetworksservice.Inaddition,thethemeoftheStrategicReview was

determinedafterhearingofopinions(SeeFigure1).Themajortelecommunications
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8)Migrationanalysismeansanalysisofshiftfrom ADSLtoFTTH.Withthedevelopmentof

migration,NTTEastandWest'sshareintheInternetaccessfieldhasbeenrapidlygrowing.

9)TheMICanalyzedthecorrelationamongservicechoicesbyusersinthefieldsandmarketsoffixed

phone,mobilecommunicationsandInternetaccess.Asaresult,itwasfoundthatconsumerstend

tochoosethesameprovider'sservicesineachmarket.

10)SeetheMIC,・ReviewoftheStatusofCompetitionintheTelecommunicationsBusinessField・from

fiscalyear2003tofiscalyear2005.

11)TheCompetitionReviewGuidelinesrepresenttheoverallviewofthecompetitionreviews,suchas

theirbackdrop,purpose,basicstance,andpoliciesforanalysisandreview.Eachyearthe

CompetitionReviewsareconductedbasedontheseCompetitionReviewGuidelines.

Figure1 ListofobjectsofCompetitionReview

Source:MIC(translatedbytheauthor)

○ ○

○ ○

○○

○ ○

◎

◎

◎

◎

CompetitionReview

StrategicReview

Fixed-PointReview
(MarketPowerAnalysis)

[SelectedtopicsinFY2006(proposedbytelecomserviceproviders)]
(1)Analysisofcompetitiveeffectsontransactionsamongserviceproviders
(2)Analysisofmutualrelationshipsamongneighboringmarkets
(3)Analysisofcompetitiveeffectsunderthemobilenumberportabilitysystem



marketswillbeassessedonacontinuousbasisinamannerofFixedMonitoringReview

(Fixed-PointReview).AndStrategicReviewsthatappointparticularsubjectswillbe

performedatthesametime.InApril2007,theMICestablishedthe・MarketDefinitionin

theTelecommunicationsBusinessField2006・(hereinafterreferredtoasthe・MarketDefinition

2006・)todeterminetheobjectofreview(markets)infiscalyear2006andrevisethemarket

definitioninthefieldsofInternetaccessandintra-companynetworks.InJulythatyear,

theresultsofthereviewwerecompiled.

2.ObjectivesoftheCompetitionReview

CompetitionReview isasystem thatcontributestotheestablishmentofpolicies

throughex-anteandex-postmarketanalysesandajudgmentontheexistenceofa

companythathas・marketpower・12).WiththebackgroundoftheCompetitionReview

describedabove,MICundertakestheCompetitionReviewtoachievethefollowingpolicy

objectives.ThissectionbrieflysketchesthreemainobjectivesaccordingtheCompetition

ReviewGuidelines13).

Thefirstobjectiveistograspchangesinthestatusofmarketcompetitionaccuratelyas

themarketshiftstoIP,broadbandcommunicationsandubiquitousnetworks.Inrecent

years,ashifttoIP,broadbandcommunicationsandubiquitousnetworkshasbeen

prevailedinthetelecommunicationsmarket.Theemergenceofmobilephonesand

Internethasdrasticallychangedthemarketenvironmentforfixedtelephony,andusers

havebecomelessconsciousofthedistinctionamongvoice,dataandvideoandbetween

wirelessandwirelinecommunications.Servicesandtheirsupplystructure,interrelations

amongtelecommunicationscarriersandotherfactorsareundergoingmajorchanges.

However,thedegreeofprogressincompetitionamongtelecommunicationscarriers

spurredbythesechangesisnotnecessarilythesame,varyingfromoneservicetoanother

andfromoneregiontoanother.Forthisreason,itisnecessarytograspchangesinthe

statusofcompetitionaccuratelyandwithoutdelaybydefiningplaceswhereservicesare

tradedasmarketsandanalyzingthestatusofcompetitionineachmarketonacontinuous

basis.InimplementingtheCompetitionReview,objectivityandneutralitybecomecritical

points.Themethodologyusedandresultsobtainedform theReview isrequiredfor

specializationinthefieldofnotonlythetelecommunicationsbusiness,butalsothose

relatedtolawandeconomics.

Thesecondobjectiveistosharethemutualunderstandingsonthestatusofcompetition

CompetitionReviewintheJapaneseTelecommunicationsMarket
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12)・Marketpower・meansthepower・foracertainbusinessorbusinessgrouptocontrolprice,quality,

quantityandothertermsfreelyatitsowndiscretionasaresultofreductionincompetitionitself.・

TokyoHighCourtKosai-minshuVol.6,No.13ofDec.7,1953,p.868.

13)Foradetail,seetheCompetitionReviewGuidelines1-2.Thissectionofthearticleisdescribedbased

ontheCompetitionReviewGuidelines1-2.



toincreasethetransparencyandpredictabilityofpolicy-making.Itisnecessarytoallow

personsconcernedwithindustry,academiaandgovernmenttosharethesamerecognition

onthestatusofcompetitionbyformingabroadconsensusondata,methodsandother

mattersusedforanalysis,periodicallyanalyzingthestatusofcompetitionbasedonthem

andmakingtheresultsofanalysisavailabletothepublic.Policy-makingandany

regulationsarenotincludedintheagendaoftheCompetitionReview,butitisexpected

thatthepersonsconcernedwillshareinformationobtainedfromtheCompetitionReview

andhaveopportunitiesfordiscussionsandargumentsbasedonsuchinformation,thus

promotingthecomparisonofvariouspolicyoptionsandtheformationofconsensuson

policyandincreasingthetransparencyandpredictabilityofpolicy-making.Inorderto

copewiththeseaspectsofCompetitionReview,the・CompetitionReviewAdvisoryBoard・

isnewlyorganized14).Itacquiresknowledgeandformsopinionsabouttheimportance

aspectsofthecompetition reviewsMIC conducts,from aneutralandspecialized

perspective.

ThethirdobjectiveistomakeJapan・spolicyinlinewithinternationalharmonization.

InitiativesforCompetitionReview inthetelecommunicationsbusinessfieldbasedon

certainstandardsandmethodsandeffortstoreflecttheresultsofanalysisonpolicy-

making are under way in various countries,including EU nations.Since the

telecommunicationsmarketisafast-changing,globalmarket,itisnecessarytopromote

mutualunderstanding and internationalcooperation with variouscountriesand

exchangeinformation with them concerning methodsforandtheresultsofthe

Competition Review,thereby ensuring internationally consistentassessment.The

CompetitionReviewisnotdirectlyconnectedwithregulatoryandotherpoliciesbecause

thepurposeoftheCompetitionReview istoanalyzethestructuresoftheexisting

marketsandthestatusofcompetitioninthemarketsobjectivelyfromapanoramicview

andusetheresultantdatafortheestablishmentofpolicies.However,becausethe

connectionoftheCompetitionReview withthereview ofsuchregulationsasthe

DesignatedTelecommunicationsFacilitiesSystem15)isnow underconsideration,16)the

特集 ネットワーク型産業における経済規制と産業組織
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14)TheBoardisexpectedtobeappointedfromtheranksofexpertsinthefieldsoflaw,economics,and

informationandcommunications.TheauthorisamemberoftheBoard.

15)Thissystemimposesserviceregulation,actregulationandaccess-relatedregulationonproviders'

facilitiesthatmeetsomedesignatedrequirements.Itisdividedintofixed(・CategoryIdesignated

telecommunicationsfacilities・)andmobile(・CategoryIIdesignatedtelecommunicationsfacilities・).

Forexample,withregardtofixed(CategoryI),ineachprefecture,oneofthedesignation

requirementsisthatthemarketshareofsubscriberlineismorethan50%.NTTEastandWesthave

beendesignated.SeeArticle33andthereafteroftheTelecommunicationsBusinessLaw.

16)FortherelationbetweenthereviewoftheDesignatedTelecommunicationsFacilitiesSystemand

theCompetitionReview,seetheMIC,・ConsiderationAgendaConcerningtheReview ofthe

DesignatedTelecommunicationsFacilitiesSystem (DominantRegulation)・(2007).Inaccordance

withthe・NewCompetitionPromotionProgram2010,・inApril2007MICreleasedtheGuidelinefor



CompetitionReviewmayhaveasimilarfunctiontoRIA(RegulatoryImpactAnalysis:ex-

antereviewofregulations).

TheaimoftheCompetitionReviewistomakeabird・s-eyeandobjectiveanalysisofthe

structureoftheexistingmarketandthestatusofcompetitioninthemarketinorderto

providebasicdataforpolicy-making.Therefore,unliketheAntimonopolyLaw,the

CompetitionReviewisnotintendedtoregulatespecificanticompetitiveactsinindividual

competitioncasesorpointoutwhetherornotcertainfirmsabusetheirmarketpower,nor

dotheresultsoftheCompetitionReviewleaddirectlytoanyregulationsandotherpolicy

measures.CompetitionReviewisnotintendedtoindicateorregulatetheabuseofspecific

individualanti-competitivepractices.17)

ThepurposeoftheCompetitionReviewistoanalyzecompetitionsituationofexisting

marketspanoramicallyandobjectivelyinordertomakebasicmaterialsforpolicy

planning andthattheCompetition Review aimstoprovidedataconcerning the

competitiveenvironmentinthetelecommunicationsbusinessfield,butisnotdirectly

connectedtoregulation.Inotherwords,theCompetitionReviewisintendedtojudgeina

comprehensivemannerthestatusofthemarketwhiletakingintoaccounttheeffectsof

policy: for example, whether the market structure easily allows a certain

telecommunicationscarriertogainmarketpower,orwhetherthemarketenvironment

enablestelecommunicationscarrierstorespondcompetitivelytoasingledominanceor

jointdominance.

3.ProcedureoftheCompetitionReview

TheprocedurefortheCompetitionReviewprocessasfollows(seeFigure2):Firstisthe

determinationoftheCompetitionReview,whichisthewholeimage(midtermplan)ofthe

CompetitionReview.TheCompetitionReviewGuidelineswillbepositionedasthree-year

planwithdetailsforimplementationrevisedeachyearinlinewithtopicstakenupeach

year.TheCompetitionReviewGuidelinesrepresenttheoverallviewoftheCompetition

CompetitionReviewintheJapaneseTelecommunicationsMarket
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ApplicationoftheCompetitionSafeguardSystem,intendedtoperiodicallycheckthevalidityofthe

scopeofdesignatedtelecommunicationsfacilitiesandcomprehensivefaircompetitionrequirements

concerningtheNTTGroup.ThefirstreviewunderthisSafeguardSystemwasconductedinfiscal

year2007.

17)Foradetail,seetheCompetitionReview Guidelines1-3(5).CompetitionReviewsinrelationto

competitionlawsareclarifiedin§1.3ofEuropeanCommission[2001]・CommissionGuidelineson

marketanalysisandtheassessmentofsignificantmarketpowerundertheCommunityregulatory

frameworkforelectroniccommunicationsnetworksandservices.・Under§1.3,thedesignatingan

undertakingashavingSMP(SignificantMarketPower)hasnobearingonwhetherundertaking

hascommittedanabuseofadominantpositionwithinthemeaningofArticle82oftheECTreaty.

Itmerelyimpliesthat,from astructuralperspective,theoperatorhasandwillhavesufficient

marketpowerintherelevantmarket.



R
e
fle

c
tio

n
 in

 

G
o

v
e
r
n
m

e
n
t P

o
lic

ie
s

M
a

r
k
e

t D
a

ta
 

R
e

s
e

a
r
c
h

A
s
s
e

s
s
m

e
n

t o
f 

M
a

r
k
e

t C
o

m
p

e
titio

n
 

Reflection

Shape to the subject of review and 

information to be gathered and so on 

D
e
c
is

io
n
 o

n
 D

e
ta

ils
 o

f

Im
p
le

m
e
n
ta

tio
n

C
o
m

p
e
titio

n
 

R
e
v
ie

w
 G

u
id

e
lin

e
s
 

� In deciding Competition Review Guidelines, Details of Implementation, 

Market Definition and the Review Results, MIC will actively gather opinions 
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D
e
c
is

io
n
 o

n
 

M
a
r
k
e
t D

e
fin

itio
n

A
n
n
o
u
n
c
e
m

e
n
t o

f

R
e
v
ie

w
 R

e
s
u
lts

 

Competition Review Advisory Board

Advice 

from a neutral and technical standpoint

Revision if necessary 

Outline of

Competition 

Review

Reviews,suchastheirbackground,purpose,basicstance,andpoliciesforanalysisand

review.EachyeartheCompetitionReviewsareconductedbasedontheCompetition

ReviewGuidelines.Incarryingoutthe・CompetitionReview・,MICcastfiscalyear2003-

2005asthephase1andmadeanalysesofthestatusofcompetitioninfourareas:・Fixed

telephony,・・Internetaccess,・・Mobilecommunications・and・Intra-companynetworks.・

Fiscalyear2006-2008iscastasthephase2.theCompetitionReviewGuidelineswilllay

downthebasicguidelinesforthesecondphaseofCompetitionReview,basedonthe

resultsofthefirstphaseoftheReviewandcommunicationswithtelecommunications

carriers.18)

Thenextstep oftheCompetition Review isthedetermination ofDetailsof

Implementation,whichistheannualplanthatconcretelyspecifiesmethodsforcollecting

andanalyzinginformation.Withregardtotheitemsofinformationtobegatheredasset

forthintheDetailsofImplementationforthefiscalyear,dataisgatheredfromboththe

supplysideandthedemandside,makingitpossibletoobtainagraspofthecurrent

circumstancesinthemarketplace.Inaddition,thedatausedwhentheanalysesand

reviewswereconductedismadepublic,guaranteeingtransparencyandfairness.Thethird
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18)Throughits・StudyGrouponaFrameworkforCompetitionRulestoAddresstheTransitiontoIP-

BasedNetworks・meetings(February-July,2006),TheMICsolicitedfromalltelecommunications

carrierstheircommentsonthedirectionofcompetitionreviewinFiscalYear2006andonwards,and

exchangedviewswithcomment-submittingcarriers.Theirinputsinformedtheformulationofthe

CompetitionReviewGuidelines.

Figure2 FlowofCompetitionReview

Source:MIC



stepoftheCompetitionReviewiscollectionofinformationfromthedemandsideandthe

supplysideand・marketdefinition・thatidentifiesthemarkettobeassessed.Demand-

sidedataisgatheredthroughquestionnairesgiventogeneralconsumers.Supply-side

dataisgatheredbasedonquestionnairesregardingtelecommunicationscompaniesand

reportsproducedaccordingtoRulesofReportingonTelecommunicationsBusiness

(MinisterialOrdinanceofMPTNo.46of1988).Fromamongtheitemsofinformationcollected

from thesupplysideanddemandsideassetforthintheDetailsofImplementation,

variousdatautilizedintheanalysisisorganizedandsummarizedandmadeavailableto

thepublic.ThefinalstepoftheCompetitionReviewisannouncementof・reviewresults・

oftheReview.

Ⅲ.MarketDefinitionintheTelecommunicationsIndustry

1.Overview

Thischapterwillconsideraboutrolesofmarketdefinition,i.e.,whatmeaningsmarket

definitionhas－andthecriteriaformarketdefinition－howthemarketisdefined.In

conductingtheanalysesandreviews,itisnecessarytodefineinadvancethesubjects

involvedandtheextenttowhichtheywillbeconducted.Marketdefinitioninvolves

focusingonwhereusersofservicesandprovidersofservicesconducttheirtransactions

(i.e.market)andthendefiningtheextenttowhichthoseservicesareconducted.Market

definitionisnotimportantonlyfortheregulationofbusinesscombination(merger

regulation).ItisimportantissuenotonlyfortheAntimonopolyAct19)asawholebutalso

forthecompetitionreview intelecommunicationsindustryaswell.Accordingly,this

articlewillalsoexaminehowmarketdefinitionisusedinJapan・scompetitionpolicy.

ThedefinitionofamarketisaprerequisiteworkfortheCompetitionReview,the

purposeofwhichistodeterminemarketpower.Marketdefinitionisnotapurpose,but

ameansforcompetitionreview.Marketdefinitionistodefinetherangeandboundaryof

whatcanconstraintheexerciseofmarketpower.Becausemarketshareandmarket

concentrationiscalculatedbasedonthedefinedmarketandthesestaticsareregardedone

oftheindicatorsforanalyzingmarketpower,marketpowercannotbeanalyzedwithout

marketdefinitioninreality20).Inshort,theexistenceofmarketpowerdependsonwhether

CompetitionReviewintheJapaneseTelecommunicationsMarket
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19)Inthisarticle,the・AntimonopolyAct・means・theActConcerningtheProhibitionofPrivate

MonopolyandMaintenanceofFairTrade(ActNo.54of1947)・.

20)Generally,ifamarketisdefinednarrowly,companies・marketsharebecomeshigherandtheactat

issueismorelikelytobejudgedtoberestrictivetocompetition.Ontheotherhand,ifamarketis

definedwidely,thecompanies'marketsharebecomeslowerandtheactislesslikelytobejudgedto

berestrictivetocompetition.



companiesmutuallyconstraineachotherthroughcompetitioninamarket.However,this

requiresearly-stageevaluationoftherangetobeconstrained.Marketdefinitionis

necessaryforformingaframeworkforjudgmentattheearlystage.Thefactorsthat

constrainmarketpower(i.e.competitiveconstraints)existinvariousforms.Inadditionto

theconstraintfactorsatthestageofmarketdefinition(variousfactorsthatindicatethe

substitutabilityofdemandandsupply),variousformsofcompetitiveconstraintsshouldbe

checkedafterthestageofmarketdefinition,suchascompetitivepressuresfrom

neighboringmarkets,entry,andimport,andsoon.Ifthesecompetitiveconstraintsare

listedwithoutmarketdefinition,anenormousnumberofcheckitemshavetobediscussed

inconsistently.Therefore,marketdefinition isatoolforvisualizingandmaking

transparentdiscussionsbyputtingtogethersuchinformationintothe・framework・of

marketdefinition.

UndertheAntimonopolyAct,theanticompetitiveeffectis・substantialrestraintof

competition・inrelevantmarkets.21)The・restraintofcompetition・doesnotmeanthe

restraintofeachrivalryactivitybetweencompanies22),butmeansdamagetothe

competingfunctionofamarketasawholeresultingfromaccumulationofcompetitive

activitiesinthemarket.Inotherwords,・substantialrestraintofcompetition・doesnot

meanrestraintofeachcompetitiveactivityitself,butmeanssubstantialrestraintof

mutualcompetitiveconstraints.Marketdefinition meansthedetermination ofa

competitivearenaformeasuringsuchananticompetitiveeffect23).Telecommunications

serviceshavethedistinctivefeaturesdescribedbelowascomparedtogoodsandservicesin

general.Itisnecessarytotakethesefeaturesintoconsiderationwhenanalyzingand

assessingthestatusofcompetition.Duetoeconomiesofscaleandscope,24)network

effects,25) existenceofessentialfacilitiesandotherservicecharacteristics,external

restrictions,includingtherarityofresourcessuchasexclusiveroaduseandfrequencies,

andotherfactors,itcannotnecessarilybesaidthatnewmarketentryiseasy,andthe
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21)Article15oftheAntimonopolyActspecifiesthat・Nocorporationshalleffectamergerifanyofthe

followingitemsapplies;(i)Wheretheeffectofthemergermaybesubstantiallytorestrain

competitioninaparticularfieldoftrade・.

22)Forthedefinitionof・competition,・seeSection2(4)oftheAntimonopolyAct.

23)EuropeanCommissionNoticeonthedefinitionofrelevantmarketforthepurposesofCommunity

competitionlaw(OfficialJournalC372,09.12.1977,P5)saysthat・Themainpurposeofmarket

definitionistoidentifyinasystematicwaythecompetitiveconstraintsthattheundertakings

involvedface・(emphasisadded).

24)Economiesofscalerefertodecliningaveragecostsasthevolumeofproductionincreases.Also

knownasincreasingreturnsordecreasingcoststoscale.Economiesofscoperefertolowercosts

whenanumberofoperationsareundertakensimultaneouslybyadiversifiedsinglecorporation

thanwheneachoperationisundertakenbyadifferentcorporation.

25)Referstothesituationinwhichthelargerthenumberofusersconsumingthesamegoodorservice,

thehighertheutilityobtainablefromconsumptionofthatgoodorservice.



marketeasilytendstofallintoastatusofmonopolyoroligopoly26).Intelecommuni-

cationsservices,technologicalinnovationsadvancerapidlyandthelifecycleofservicesis

short.Inthemarketinwhichtechnologychangesrapidly,thebusinessenvironmentthat

surroundstelecommunicationscarriersundergoeschangesinashortperiodoftime,

makingitlikelythattheexternalboundaryofthemarketandthestatusofcompetition

changequickly.Immediatelyafterinnovativeandcreativeservicesarelaunched,itis

oftendifficultthatcompetitorsappearonthemarket,resultinginamonopolizedmarket

insomecases27).

Marketdefinitionisclassifiedintotwodimensions:thedefinitionofaproductmarket

(productdimension)28),andthedefinitionofageographicmarket(geographicdimension).

Becausethedefinitionofaproductmarketisthepremiseforthedefinitionofa

geographicmarket,discussionsabouttheformercanbeapplicabletothelatterin

principle.Therefore,belowthisarticlewillfocusonaproductmarkettoexplainmarket

definition.

2.MarketDefinitionasaLegalIssue

First,itisnecessarytoconfirmthat,forthepurposeofthisarticle,marketdefinition

isapracticeforcertainpolicypurpose.Although,from aperspectiveofeconomics,

marketdefinitionmaybetodefinearenarealizedunderthelawofindifference,ithasa

differentpurposefrom theviewpointoftheantimonopoly law.Thatis,because

discussionsaboutmarketdefinitioncoveredbythisarticlefocuscriteriaestablishedto

judgeviolationsagainsttheantimonopolylaw,marketdefinitionhaspath-dependent

natureandthereforedonotaskwhetheranyproductorgeographicalareaisamarketor

not,apriori.Marketdefinitionisnotarmchairdiscussionbuthaspracticalnature.In

thissense,marketisdefinedaslongasnecessaryforsettlementoflegaldisputes.When

theJapanFairTradeCommission(hereinafterreferredtoasJFTC)examinesmergers,JFTC

reviewscaseslikelytohaveanticompetitiveeffectamongmanypriorconsultationcases

andnotificationcasesandusesmarketdefinitionasafunctionofthe・screening・formore

detailedexamination.Ifacaseissuspectedofbeinghighlylikelytohaveadverseeffects

oncompetition,JFTCmoreaccuratelydefinesthemarkettochecktheadverseeffectson

competitionmorestrictly.

Marketdefinitionasaconceptrelatedtotheantimonopolylawisarenaforjudging

anticompetitiveeffect.Marketdefinitiontobediscussedhereinisnotaneconomicsissue,

althoughtheword・market・isassociatedwitheconomics.AccordingtoFranklinM.

Fisher,afamouseconometriciansparticipatinginmanyantitrustlawsuits,market
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26)SeetheCompetitionReviewGuidelines1-5.

27)SeeIbid.

28)Inthisarticle,productincludesservices.



definitionisanartifactforantitrustlawsuits29).Thedichotomousquestionastowhether

ornotacertainproductorcompanybelongstoacertainmarketismeaninglessfor

economicanalysis.Inthissense,marketdefinitionexistsonlyfortheissuesrelatedto

competitionlaw.

Asdescribedindetailbelow,marketdefinitionexistsasapreconditionforthe

CompetitionReviewforidentificationofmarketpower.Marketdefinitionisonlyameans

fortheCompetitionReview,notitspurpose.SomelawsuitsintheUSconcerningmarket

definitionshowthetendencytodeviatefromtheoriginalpurposeandmakethemeansthe

purpose.Attentionshouldbepaidtotheriskofregardingmarketdelineationasa

purpose.SomeformulasofmarketdefinitionsuchasSSNIPtestshouldnotbetreatedas

thoughitwereaninfalliblerule.Marketdefinitionisabsolutelyameansforanalysisof

marketpowerandonlyapreconditionfortheCompetitionReview.

Thepurposeofmarketdefinitionasapreconditionformarketpoweranalysisisto

identifycompetitiveconstraints,asshownplainlyinEC・smarketdefinitionnotice.In

otherwords,marketdefinitionisthedefinitionofanextentofgoodsorserviceora

geographicareathatcanconstraintheexerciseofmarketpower.Onlyifamarketis

definedinthisway,marketshareandconcentrationstatisticshavemeaningsas

parameterofmarketpower.Themarketshareandconcentrationdatavarygreatly

dependingonhowthemarketisdefined,buttheessenceofmarketdefinitionliesnotin

theaspectofdefinitioninwhichitisneededtocalculatemarketshare,butintheaspect

ofdefinitioninwhichitclarifieswhatthestatusofcompetitionisquestionedfor.

Ifmarketis・arena・wheremarketpowerdoesnotarisewhencompetitionisdestroyed,

marketshareandmarketconcentrationstatisticsisuselessfortheidentificationof

marketpower30).However,ifmarketdefinitionisemphasizedasapreconditionforthe

identificationofmarketpower,andifmarketpowercanbemeasureddirectly(some

methodologyforthisisunderdevelopmentineconomics),marketdefinitionprocessmaybe

bypassedanddispensable31).Inthissense,althoughmarketdefinitionisusefulforthe

identificationofmarketpower,itisnotabsolutelyindispensableprecondition.
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29)FranklinM.Fisher,IndustrialOrganization,Economics,andtheLaw(1990)37.

30)Theviewthatmarketdefinitionisthedefinitionoftheboundaryofcompetitiveconstraintshas

emergedrelativelyrecently.Therewasonlyanaiveunderstandingforalongtimethatamarket

mustbedefinedtosomeextentasapreconditionforcalculationofmarketshare.However,when

theSSNIPtestwasintroducedaccordingtothe1982USMergerGuidelines,thetheoryofmarket

definitiondevelopedthroughtheunderstandingthatifcompetitiondisappearsinatentativemarket

andthenthemarketbecomes・arena・wherenomarketpowerarises,sucharenaismeaninglessfor

identificationofmarketpower.Ifmarketshareandconcentrationareindicatorsofmarketpower,

marketpowercannotbeanalyzedwithoutmarketdefinition.

31)Ifmarketpowercanbemeasureddirectly,competitioncanbeassessedwithoutmarketdefinition.

Inthissense,marketdefinitioncanbeomitted.However,suchadirectmethodologystillremains

underdevelopment.



Inshort,marketdefinitionistodefinethescopeandboundaryofwhatcanconstrain

theexerciseofmarketpower.・Substantialrestraintofcompetition・intheAntimonopoly

Actmeans・tobringaboutasituationwherecompetitionitselfisreducedandacertain

businessorbusinessgroupcancontrolamarketbychangingprice,quality,quantityand

othertermsfreelyatitsowndiscretion.・32)However,theobjectoftheAntimonopolyAct

iswhatisregulatedafterthefactifsuchadominantpositionisformed,maintainedor

strengthenedthroughaspecificact.Ontheotherhand,insector-specificregulationsuch

asthetelecommunications,theexistenceofsuchadominantpositioncantriggerex-ante

regulations.

BecausemarketdefinitionisapreconditionfortheCompetitionReview,competitive

effectanalysisisalsoimportantaftermarketdefinition.However,thisdoesnotmean

thatitissufficienttoapplythecompetitiveeffectanalysisasawholewithoutmarket

definitionorafteraroughdefinitionofmarkets.Iftheactualcompetitionis・visualized・

throughmarketdefinition,thetransparencyofdiscussionswillbeincreased.Market

definitionprovidesacommonplacefordiscussionsbetweentheparties.Assymbolizedby

sequentialrevisionsoftheTelecommunicationsBusinessLaw,thereisatrendfromex-

anteregulation to ex-postregulation in telecommunications.In thistrend,the

CompetitionReviewwasintroducedinthetelecommunicationsfield,andtheconceptof

marketdefinition,whichhadbeenconceivedasananalysisframeworkforantimonopoly

law,wastakenover.Marketdefinitionforthetelecommunicationsbusinessfieldwillbe

discussedinthefollowingsection.

Ⅳ.MarketdefinitionfortheCompetitionReview

1.Overview

Intheabove-describedprocedurefortheCompetitionReview,themostimportant

processismarketdefinition.Althoughmarketdefinitionisaconceptarisingasaissue

relatedtocompetitionlaw,whentheCompetitionReviewwasintroducedintothesector-

specific field oftelecommunications,this conceptofmarketdefinition for the

Antimonopolylawwastakenoverasausefulconceptforaccuratelygraspingmarket

conditions(forthedifferencebetweentheconceptofmarketdefinitionfortheCompetitionReview

andthatfortheAntimonopolylaw,seeFigure3).

BecausethemarketdefinitionfortheCompetitionReviewclarifieseachfiscalyear・s

objectofreview,eachcompany・sshareinthetargetmarketchangesaccordingtothe
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32)TokyoHighCourtdecisiononDecember7,1953;Kosai-Minshu(HighCourtDecisionReporter)Vol.

6,No.13,p.868.



resultofthemarketdefinition.SincemarketsharesandHHI33),whichisbasedonthe

marketshares,areimportantcriteria,the・marketdefinition・playsacentralroleinthe

CompetitionReview,andcarefuljudgmentismadeasfollows34):first,thesubstitutability

ofmainservicesareanalyzedbyadataanalysisoreconomicmethod,basedon

informationcollectedfromthedemand(consumer)sideandthesupply(serviceprovider)side;
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33)HHImeansHerfindahl-HirschmanIndex.Theindexrangesfrom0to10,000.Thehigherthemarket

concentration,thenearerto10,000theindexis.AccordingtotheJFTC・s・GuidelinestoApplication

oftheAntimonopolyActConcerningReviewofBusinessCombination・(astheexistinglaw,were

publishedonMay31,2004andrevisedonMarch28,2007.hereinafterreferredtoastheJapanese

MergerGuidelines),ifthecompanygroupaftermergerfallsunderanyofthefollowing,itusually

cannotbethoughtthathorizontalmergerwillsubstantially restrain competition:(i)The

Herfindahl-HirschmanIndex(HHI)is1,500orlessafterthemerger.(ii)HHIisabove1,500andup

to2,500afterthemergerandtheincrementofHHIisupto250.(iii)HHIisabove2,500afterthe

mergerandtheincrementofHHIisupto150.HHIiscalculatedbytotalingthesquareofeach

company'smarketshare.Forexample,iftencompaniesthateachholdamarketshareof10%exist

inamarket,HHIis1,000(102×10).Ifthereisonlyonecompanythatholdsamarketshareof100%,

HHIis10,000,themaximumvalueofHHI.AsdescribedintheJapaneseMergerGuidelines,evenif

thecompanygroupdoesnotfallunderanyoftheabovethresholds,themergerisnotimmediately

regardedassubstantialrestraintofcompetition.Althoughjudgmentdependsoncasebycasebasis,

accordingtotheJapaneseMergerGuidelines,inlightofpastcases,ifHHIisnotmorethan2,500

afterthemerger,andthecombinedcompanygroupholdsamarketshareofnotmorethan35%,the

possibilityofsubstantiallyrestrainingcompetitionisusuallythoughttobesmall.

34)SeetheCompetitionReviewGuidelinesChap.3.Foradetaildiscussion,seeShuyaHayashi,・The

EconomicandLegalTheoryofMarketDelineationinCompetitionLaw・Minsho-HoZassi(The

JournalofJapaneseCivilandBusinessLaw),Vol.126-1,2,2002,Chap.3(originalinJapanese).

Figure3 DifferencesbetweenthemarketdefinitionfortheCompetitionReviewandthatforAntimonopolylaw

Concern
Extentof
targetmarket

Timeline
ofmarket
definition

Timeof
review

Method

Marketdefinitionforthe
CompetitionReview

Market structure
andotherelements
may bring about
thecreation,
maintenanceor
strengtheningof
marketpower.

Panoramicand
comprehensive
(Whole
communications
servicemarket)

Ex-ante Regular
(Everyyear)

SSNIPtestas
conceptualtool

Market
definitionfor
Antimonopoly
Law

Relatedto
merger

Whetherdoesthe
merger
substantially
mayrestrain
competition

Individualand
limited
(Onlymarkets
relatedtotarget
cases)

Ex-ante Whena
casearises
(Ifneeded)

SSNIPtestas
conceptualtool
(Merger Guidelines
2-2)

Relatedto
private
monopoli-
zation

Whetherdoesthe
actsubstantially
restrain
competition

Individualand
limited
(Onlymarkets
relatedtotarget
cases)

Ex-post Whena
casearises
(Ifneeded)

Tobeconsidered
from theviewpoint
oftheobjectof
transaction,the
areaandthescope
ofinfluenceof
illegalact

Source:MIC(translatedbytheauthor)



second,basedontheresultoftheanalysis,theframeofthesameserviceisdetermined

(definitionofservicemarket)andageographicalframeisdeterminedbypayingattentionto

theservicesupplyside(definitionofgeographicalmarket).

Ifthereareservicesregardedasindependenttosomeextentinthedefinedmarket,each

ofthem ispartiallydefined(definitionofsubmarket).Inmarketdefinition,economic

analysiswillbecruciallyimportanttosophisticateactualcasereview.Buteconomic

analysisintheCompetitionReviewisalmostalwaysusedonlyasawayofthinkingora

guidingprinciplemainlybecauseofdataconstraints.Indefiningaservicemarket,

CompetitionReviewusesthe・SSNIPtest35)・asameansofconsideringthesubstitutability

ofdemandamongservices.HowevertheSSNIPtestofmarketdefinitionisusedonlyas

aconceptualtool.Inactualcases,thereareveryfewexamplesofquantitativeanalysis

beingconductedonthebasisofprovendata.Assubstitutes,manycompetitionauthorities

considerusers・responsetopriceincreasebythehypotheticalmonopolybyweighingup

questionnairesurveysforusers,internaldocumentssuppliedbyparties,interviewswith

competitors,dataobtainedfromsurveysoftradeassociationsandothermaterialsina

comprehensivemanner.Butanalyseshavenotnecessarilybeenmadeusingactualdata,

andtheSSNIPtestinrealworldcasesisconductedinqualitativeway.Dataontheprice

elasticityofdemandandprice-costmarginsaregenerallyneededtoconductSSNIPtests,

andthereisalimittothecollectionofsuchdata,amajorreasonforthesmallnumberof

examplesinwhichSSNIPtestsareconducted.ThenSSNIPtestsplaysasaconceptualtool

forconsideringthesubstitutabilityofdemandamongproductsorservices.Recently,

thereisaquantitativeanalysismethodforestimatingthepriceelasticityofdemandin

quantitativetermsusingtheresultsofquestionnairesurveys.Sincethepriceelasticityof

demandhelpsgrasprelativeproximityamongservices,itispossibleinsomecasesthat

theresultsofestimationusingquantitativeanalysiswillbeusedascomplementarydata

ifsuchestimationisfeasible.

Evenifthesubstitutabilityofaproductorserviceispoorfrom theviewpointof

consumers,suppliersmaybeabletosoonsupplytheproductorservice.Inthiscase,ifthe

priceoftheproductorserviceisraisedbeyondthecompetitivelevel,buttherivalsupplier

canimmediatelysupplytheproductorservice,marketsharecannotappropriatelybecome
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35)TheoriginofSSNIPtestistheUSMergerGuidelines.See1992HorizontalMergerGuidelines

section1.11(・Absentpricediscrimination,theAgencywilldelineatetheproductmarkettobea

productorgroupofproductssuchthatahypotheticalprofit-maximizingfirmthatwastheonly

presentandfuturesellerofthoseproducts("monopolist")likelywouldimposeatleasta"smallbut

significantandnontransitory"increaseinprice.Thatis,assumingthatbuyerslikelywouldrespond

toanincreaseinpriceforatentativelyidentifiedproductgrouponlybyshiftingtootherproducts,

whatwouldhappen?Ifthealternativeswere,intheaggregate,sufficientlyattractiveattheir

existingtermsofsale,anattempttoraisepriceswouldresultinareductionofsaleslargeenough

thatthepriceincreasewouldnotproveprofitable,andthetentativelyidentifiedproductgroup

wouldprovetobetoonarrow・).



theindicatorofmarketpowerunlessthesubstitutabilityofsuppliersistakeninto

consideration36).Itisthoughtthat,ifthesubstitutabilityofsupplyhasanimmediate

effect,it,likethesubstitutabilityofdemand,shouldalsobeconsideredarelevantfactor

formarketdefinition.Forexample,although in termsofdemandthereispoor

substitutabilitybetweenphotocopyingpapersandhigh-qualitypapersusedforart

catalogs,theyaresubstitutableintermsofsupply37).TheCompetitionReview,however,

regardsthesubstitutabilityofsupplyasanissueoftheabilitytoreplacesupplyandthe

willingnesstodosoandtakeitintoconsiderationchieflywhenanalyzingthestatusof

competition.Marketdefinitionfocusesonanalysisofthesubstitutabilityofdemand,and

attentionisnotpaidtothesubstitutabilityofsupplyexceptforparticularlyremarkable

cases.38)

SSNIPis・smallbutsignificantandnontransitoryincreaseinprice,・whichisusedfor

checkingtheexerciseofthemarketpowertocontinuetoraisepriceby5%to10%forone

year.BecauseamethodfordirectlyapplyingtheSSNIPtestandmeasuringthedemand

substitutabilityhasbeendeveloped,theSSNIPtestisoftenregardedasademand
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36)TheJapaneseMergerGuidelinesPartII,1(・Regardingsubstitutabilityforsuppliers,theJFTCwill

considerthedegreetowhichothersupplierscanswitch,withinarelativelyshortperiodoftime

(mostlywithinayear),withoutsubstantialcostorrisk,fromthemanufactureandsaleofanother

productorregiontothoseoftheproduct,ifasmallbutsignificantandnon-transitoryincreasein

priceisimplementedfortheproductandregion.Ifthedegreeissmall,andsothemonopolistisable

toexpanditsprofitasaresultofthepriceincrease,thescopewouldbesuchthattheeffectofthe

businesscombinationmayhavesomeimpactoncompetition・).

37)Inthissense,thepaperindustryasawholecanbeviewedasarelevantmarket.Ontheotherhand,

each typeofpaperhasitscharacteristics.Forexample,cast-coated paperhasdifferent

manufacturingfacilitiesfromothertypesofpaper,andpricedifferencesaresignificant.Artpaper

andcoatedpaperhavetheirrespectivefunctionsandusesseparatedbyusersbecauseofdifferences

intermsofqualityandapplications.Additionally,therearesubstantialpricedifferences,andthe

interchangeabilityamongvarietiesofpaperisdeemedtobelimitedonthesupplyside.Therefore,

cast-coatedpaper,artpaper,andcoatedpaperwerealsodeterminedtobeindividual・particular

fieldsoftrade・bytheJFTC.See,theJFTCpriorconsultationcasefromfiscalyear1993.

38)The Competition Review Guidelines states as follows;・If a service provided by one

telecommunicationscarriercanbeofferedbyitscompetitorswithoutmajormodificationsto

productionequipment,thesupplyofsuchaserviceisconsideredreplaceable.Inordertoregardsuch

competitorsashavingthepotentialtosupplytheserviceandconsiderthemarkettobethesameif

theyarecapableofsupplyingitwithoutmajormodificationstoproductionequipmentandother

facilities,whethertheprovisionbythecompetitorsoftheserviceactuallyleadstoincreasedsupply

volumesmustbeanalyzedtakingintoconsiderationtheoccurrenceofvariouscostswhenanew

serviceisprovidedandotherfactors.Determiningthemarketasbeingthesameonlybecause

competitorshavephysicalabilitiesmayresultindefiningthemarketasexcessivelylarge.

Calculatingsunkcostssuchasthepossibilityofequipmentbeingusedforotherpurposesandcosts

forreplacementofexistingsupplyequipmentandprofitslostduetosuchreplacementforthe

purposeofmarketdefinitionisnotrealisticbecauseitentailshugevolumesofwork.・Seethe

CompetitionReviewGuidelines3-3-2.



substitutabilitytest.However,becausethesamecanbesaidconcerningsupply,ifthe

pricerises,thereisbasicallyonlyachoicebetweenconsumers・buyingothergoodsor

othersuppliers・supplyofthegoods.Inotherwords,goodsinotherareaswillbe

appropriatedtothearea,orconsumerswillbepurchaseothergoods.Inthisregard,

・competitiveconstraints・work from both supply anddemand.However,demand

substitutabilityiseasiertounderstandintuitively.Becausesupplysubstitutabilityis

relatedtoatopicconnectedwithentryandaquestionofdegree,herearisestheproblem

oftimespan.Withregardtothis,differentiationismadefrom entryintermsof

immediacy－thatis,whetherornotcompetitiveconstraintsonmarketpowerwork

immediatelywithinoneyearatleastatthestageofmarketdefinition39).Intermsof

identificationofcompetitiveconstraints,supplysubstitutabilitycannotbeexcludedfrom

marketdefinitioncriteria.

Basically,ifthepriceofaproductrises,competitionisachoicebetweencustomers・

purchaseofotherproductsandothersuppliers・supplyoftheproduct.Inshort,

competitiveconstraintsworkfrom thebothsidesofsupply(suppliersinotherareas

immediatelysupplytheproduct)anddemand(customerspurchaseotherproducts).Economically,

itcanbeintuitivelyunderstoodthatthesubstitutabilityofdemandbringsaboutthemost

directandeffectiveconstraintonthesuppliers・determinationofprice.Ifcustomerscan

easilyswitchtoanavailablesubstituteorasupplierinaneighboringarea,asignificant

impactcannotbegiventotheexistingsalesconditions.

Moreover,theCompetitionReviewdefines・clustermarket・insomecases.Anumberof

servicesaresometimesincludedinthesamemarketbecausetheyaresoldinasetthough

anyoneofthem cannotbereplacedwithanother.Thistypeofmarketiscalledthe

・clustermarket40).・Combininganumberofserviceswhenmarketingthem helpssave
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39)Thesubstitutabilityofsupplyistakenintoconsiderationformarketdefinitiononlyiftheproduct

orservicecanbesuppliedimmediately-thatis,ifsupplierscanswitchtheproductionandsalefrom

aproducttoanotherproductwithinashortperiodwithoutassumingasunkcostoralargerisk.

AccordingtotheJapaneseMergerGuidelineswhenthepriceofProductArises,ifthesupplierof

ProductBoverawideterritorycanswitchitsproductionequipmentandsalesnetworksfrom

ProductBtoProductAwithinashortperiodwithoutassumingalargeamountofadditionalcost

oralargerisk,theproductrangemaybedefinedbyProductAandProductB.TheJapaneseMerger

Guidelinessaysasfollows;・whendefiningtheproductrange,besidesthesubstitutabilityforusers,

ifnecessary,itwouldalsobeconsideredwhethersuppliersareabletoswitchthemanufacturingand

marketingofoneproducttoanotherwithoutsubstantialamountofadditionalcostsandrisks

withinashortperiodoftime.・TheJapaneseMergerGuidelinesPart2.2.

40)Marketdefinitionmaybeestablishedfromtransactionalcomplementarities.Anumberofgoodsor

servicesaresometimesincludedinthesamemarketbecausetheyaresoldinasetthoughanyone

ofthem cannotbereplacedwithanother.Thistypeofmarketissometimescalledthe・cluster

market.・Combininganumberofserviceswhenmarketingthem helpssavetransactioncosts

requiredforsupplyingthem.Seee.g.,IanAyres,RationalizingAntitrustClusterMarkets,95Yale

L.J.109,111(1985).Forexample,socalledlarge-scaleretailstorescomposedofdepartmentstores



costsrequiredforsupplyingthem.Clustermarketsraiseaquestionwhentransaction

costsforuserscanbesaved.Theconceptofclustermarketsmayresultindefining

marketsaslargerthanthosewheretelecommunicationscarriersactuallycompetewith

oneanotherandexcessivelyequalizingservicesandareasthatdifferfromoneanotherin

thestatusofcompetition.Therefore,thisconceptshould beused strictly asa

complementarytoolwhennecessary.41)

2.CrossElasticityofDemandinMarketDefinition

Whenthesubstitutabilityofdemandisdiscussed,theconceptof・crosselasticityof
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andmass-merchandisingstoresgenerallysolicitcustomersfrom largerareasduetothewider

varietyofcommoditiesinthelarge-scalestores,andtheyprovideservicesonone-stopshopping

basiswhichcanbecharacteristicallydistinctfromgeneralretailstoressuchassmallandmedium

sizedstores.Inlarge-scalestores,mostcustomerscanfulfilltheirshoppingneedswithinonestore.

Moreover,amonglarge-scalestores,departmentstoresandmass-merchandisingstoreseachhave

differentindividualcharacteristicstoaconsiderabledegree,andconsumershavedifferentshopping

motivationsinselectingbetweenthevarioustypesofstores.Departmentstoressolicitcustomersby

extendingthescopetheconsumers・selectionofgoods,throughtheadoptionofafacetofacesales

methodandthroughthecarryingofawidevarietyofbrandedgoods,manyofwhicharetop

quality;mass-merchandisingstores,ontheotherhand,solicitcustomersthroughtheappealoflow

priceswithoutawidevarietyofbrandedgoods;throughtheadoptionofself-servicemethodsandby

carryingprincipallyconveniencegoods.Duetothenatureoftheiroperationsespeciallywithrespect

todepartmentstoresandmass-merchandisingstores,markedcompetitiongenerallyexistsamong

retailersbelongingtothesametypeofretailing,althoughretailersbelongingtoallthreedifferent

typesofretailingcompetewithoneanother.See,theabolishedGuidelinesforAdministrative

ProcedureStandardsforExaminingMergersandTransfersofBusinessintheRetailingSector

(July24,1981,theExecutiveBureauoftheJFTC).

41)TheCompetitionReviewGuidelines3-3-2.Moreover,theCompetitionReviewdefinesmarketsbased

oncommonpricingingeographicdimension.Indefininggeographicmarkets,therearecasesin

whichrestrictionsonthesettingofcommonpriceshavetobeconsideredinadditiontothe

substitutabilityofdemandandsupply,clustermarketsandotherfactors.Restrictionsoncommon

pricingrefertothefollowingsituation:sincetelecommunicationsservicesaregeographically

restrictedtoagreatextent,theremaybeadifferencebetweenthenumberoftelecommunications

carriersavailabletousersinagivenareaandthatforthoseinitsadjacentarea,andusersreceive

servicesfrom twoormoredifferenttelecommunicationscarriers.Underthesecircumstances,if

therearesomerestrictionsthatforceatelecommunicationscarrierprovidingservicesinbothareas

todetermineservicetermsandconditions(suchaspricing)basedonthestatusofcompetitionin

eitherofthetwomarketsandprovideservicesintheothermarketunderthesameconditions,

servicesareconsideredtobetradedinthesamegeographicmarket.Applyingtheconceptof

restrictionsonthesettingofcommonpriceseasilymayresultindefiningmarketsaslargerthan

thosewheretelecommunicationscarriersactuallycompetewithoneanotherandexcessively

equalizingservicesandregionsthatdifferfrom oneanotherinthestatusofcompetition.

Conceptually,marketdefinitionshouldbebasedonthesubstitutabilityofdemandandthatof

supply,andtheconceptofrestrictionsonthesettingofcommonpricesshouldbeusedstrictlyasa

complementarytool.TheCompetitionReviewGuidelines3-4-2.



demand・becomesaproblem.Ineconomics,theconceptofcrosselasticityofdemandis

usedtoindicatesubstitutabilityfromthedemandside.Thisisthevaluethatindicatesa

percentagechangeinthedemandforProductBifthepriceofProductAchangesby1%.

Ifthisvalueislarge,ProductAimposesastrongcompetitiveconstraintonProductB.

Becauseofthis,itisimpropertothinkthatonlyProductBconstitutesthemarket,and

itisnecessarytoaddProductAtoProductB.Inthisway,thisconceptisusefulfor

showingthesubstitutabilityofdemandintermsofeconomics.However,attentionshould

bepaidtothewayofusingthecrosselasticityofdemandinrelationtotheproblemcalled

the・cellophanefallacy・.

Whenajudgmentismadeonsubstitutability,aproblem arisesastowhetherthe

currentpriceshouldbeusedasthebaseprice.Ifthecompanyconcernedisfullyexercising

itsmarketpower,becauseithasraisedthecurrentpricetothemaximum level,an

additionalpriceraisewillberestrainedasaresultofthe・competition・causedbythe

additionalpriceraise.However,this・competition・is・competition・createdbytheexercise

ofmarketpower,not・competition・thatcompetitivelyconstrainstheexerciseofmarket

power42).Whenamonopolisticcompanythatisplanningtomaximizeitsprofitshasraised

thepricetotheleveljustbeforeitlosesbusinessduetothesubstitutabilityofdemand,if

thecurrentpriceisusedasthebasisforjudgingthesubstitutabilityofdemand,the

relevantmarketisexpandedimproperly,becausethecrosselasticityofdemandbecomes

high.Thisisthecellophanefallacy.Thepointofthisproblemisthatitisimpossibleto

judgefrom thecrosselasticityitselfwhetherthehighcrosselasticityofdemandisa

resultofthemonopolisticcompany・sexerciseofitsmarketpoweroraresultofactive

competition.

3.ImplicationandLimitofSSNIPTest

(1)PolicyAgreementofSSNIP

Itwasestablishedtodefineacertainmarketandjudgewhetheranyadverseeffectto

competitionexistsinthemarket,asapreconditionfortheanalysisofmarketpower.The

criterionforthistypeofmarketdefinitioniswhethermarketpowermayariseif

competitionisdestroyedasdescribedabove.However,thedegreeofmarketpowervaries.

Thedegreeofmarketpowerconsistsofabilitytoraisepriceandthedegreeofthetime

span.Theabilitytoraisepriceistheabilitytodosmallbutsignificantpriceraising(about

5%to10%)tomaximizeprofit.Thetimespanistheabilitytoearnprofitsbycontinuinga

substantial5%to10%priceraiseabovecompetitivelevelforaboutoneyear.Underthe
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42）SeeDonaldHayandJohnVickers,TheEconomicsofMarketDominance,124(1987).SeealsoNote,

TheCellophaneFallacyandtheJusticeDepartment'sGuidelinesforHorizontalMergers,94YaleL.

J.670(1985);RobertPitofsky,NewDefinitionsofRelevantMarketandtheAssaultonAntitrust,90

Colum.L.Rev.1805,1846(1990).



SSNIPtest,suchmarketpowerisregardedasproblematic.Ifthecompetitionisdestroyed

withinanyproductorgeographicareaandsignificantmarketpowerarises,itisthe・re-

levantmarket.・

Inadditiontotheabove-mentionedproblem of・cellophanefallacy,・SSNIPhasthe

otherproblem.AlthoughthepurposeofSSNIPistofindoutadverseeffectsofarelatively

smallpricerise(about5%to10%),somearguethatSSNIPmaynotbeabletofindoutcases

whereprofitsareobtainedonlythroughtheexerciseofasignificantmarketpower.Inthe

US,ifamarketisdefinedbytheuseofSSNIP,themarketisregardedasanantitrust

market.ThisisbecausetheUSantitrustlawisthenecessaryandsufficientconditionfor

judgingillegality.Thisisamarketdefinitionmethoddesignedforacertainpolicy

purposethattheantitrustlawshouldinterveneaslongasanyadverseeffectexist,based

ontheideathat,ifapricerisehasexceededthecompetitionlevelof5%or10%foroneyear,

thisshouldberegardedasanegativeeffectinwhichthelawshouldintervene.Therefore,

SSNIPwasestablishedbasedontheideathatthepurposeoftheantitrustlawistodefine

amarketwithinsuchanextentandinterveneintheformation,maintenanceand

strengtheningofmarketpowerwithinthatextent.

However,itisunreasonabletoignoreanylargeradverseeffectoftheexerciseofanot

smallmarketpower.Fromawiderpointofview,therearecaseswhereattentionshould

bepaidtotheconstraintofalargermarketpower.Insuchacase,theminimumantitrust

marketdefinedbytheuseofSSNIPmaybetoonarrow.Thatistosay,SSNIPhas

reflectedthepolicyjudgmentsthatthelawshouldinterveneaslongasanyadverseeffect

exists,basedontheideathat,ifapricerisehasexceededthecompetitionlevelof5%or10%

foroneyear,thisshouldberegardedasaadverseeffectinwhichthelawshouldintervene.

Therefore,ithasreflectedthepolicycommitmentthatitissufficienttodefineamarket

tosuchanextentandthepurposeoftheantimonopolylawistopreventthecreation,

maintenanceandstrengtheningofsuchmarketpower.However,becausethiswillcause

inconvenientcasesasamatterofcourse,attentionshouldbepaidtocaseswhereprofits

canbeobtainedonlythroughamoresignificantpricerise.Theproblemisthatsuchcases

maynotbefoundbySSNIP.Whenapolicyisdesigned,ifattentionshouldbepaidtothe

constraintofmoreseriousmarketpowerbymacroobservation,amarketdefinedas

smallestantitrustmarketmaybetoonarrow.Althoughitmaybepossibletogivesuch

consideration ascompetitiveeffectanalysisafterthestageofmarketdefinition,

competitiveconstraintsarevisualizedwithintheframeofmarket.Becausevalueexists

there,ifitispossible,itisimportanttogiveconsiderationatthestageofmarket

definitionasmuchaspossible.

(2)HowtoputtogetherBundledProductsintoaMarket

Sometelecommunicationscompaniescollectivelyprovidecontentservices,suchas

Internetaccess,fixedtelephony,IPphone,broadcastingserviceandonlinegames.Isit
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possibletoidentifyaproperchargeforeachservice?IsitpossibletoconductSSNIPon

eachservice?Isitappropriatetodoso?Itissurethateachservicehasindependentnature.

However,evenifservicescanbedivided,canthesubstitutabilitycomparisonofeach

serviceandanothercompany・ssimilarserviceappropriatelyreflecttheactualstatusof

competition among the telecommunications companies that・collectively・ provide

services?

A similarproblem ariseswhenthereisacomplementary(notsubstitutable)relation

betweenservices.Forexample,iftheusersofCompanyX・sADSLservicecanuseIP

phonebypaying300yeninadditiontothemonthlychargeof2,500yenfortheInternet

accessservice,becausetheInternetaccesschargeisthe・basicfee・fortheIPphoneservice,

thereareuserswhopayboththemonthlychargeof2,500yenandtheadditionalcharge

of300yen,butonlyuseIPphone.Inthisway,althoughtheIPphoneserviceandthe

Internetaccessserviceeachareindependent(notsubstitutive),theuseoftheInternetaccess

serviceisessentialfortheuseoftheIPphoneservice.Inthiscase,howtoidentifyand

dividetheservices?Theconceptofclustermarketasnotedaboveisoneofthesolutionsto

divideandputtogethercommodities.A numberofbundledservicesaresometimes

includedinthesamemarketbecausetheyaresoldinasetthoughanyoneofthemcannot

bereplacedwithanother.Combininganumberofbundledserviceswhenmarketingthem

helpssavecostsrequiredforsupplyingthem.Clustermarketscanapplywhentransaction

costsforuserscanbesaved43).Theconceptofclustermarketsmayresultindefining

marketsaslargerthanthosewheretelecommunicationscarriersactuallycompetewith

oneanotherandexcessivelyequalizingservicesandareasthatdifferfromoneanotherin

thestatusofcompetition.Therefore,intheCompetitionReviewGuidelines,thisconcept

shouldbeusedstrictlyasacomplementarytoolwhennecessary44).

Theproblem ofdivisionofservicesbecomesclearifcomparisonismadebetweenthe

following:theOFCOM45)(OfficeofCommunication)hasdefinedthe・wholesalemarketfor

mobilephonecalls・because・calls・satisfySSNIP.Ontheotherhand,andthe・Compe-

titionReview・oftheMIChasdefinedthe・tradingmarketatthestageofsubscription

contractofmobilephone・becausetheMICdoesnotrecognizecallsasanindependent

serviceinspiteofadoptingSSNIPasacriterionformarketdefinitionandregardscalls
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43)SeeOfficeofCommunications[2004]・Review oftheretailleasedlines,symmetricbroadband

originationandwholesaletrunksegmentsmarkets,・AnnexA:MarketDefinitionstatesthat,if

consumerspurchaseservicesasabundle,inadditiontodemandsubstitutabilityandsupply

substitutability,clustermarketswillbefactoredintotheconsiderationoftheboundariesofservice

marketsandgeographicmarkets.

44)CompetitionReviewGuidelines3-3-5.

45)OFCOM istheindependentregulatorandcompetitionauthorityfortheUK communications

industries,withresponsibilitiesacrosstelevision,radio,telecommunicationsandwirelesscommuni-

cationsservices.



asaserviceincidentaltothetradingatthetimeofsubscriptioncontract46).Thisproblem

ofdivisionsofgoodsandservicesdependsonpolicyjudgmentastoinwhatmarket

attentionshouldbepaidtotheeffectsoncompetition.

Ⅴ.MarketDefinition2006intheCompetitionReview

1.Overview

Inthissection,thearticlewillexplainthepresentsituationof・marketdefinition・for

theCompetitionReview,taking,asanexample,theInternetaccess,whichwasgreatly

revisedinfiscalyear2006.Inthe・MarketDefinition2006,・theMICfullyrevisedthe

marketdefinitionintheInternetaccessbecause,withthedevelopmentoftheIPand

broadbandservicesand・fusionorintegrationoftelecommunicationsandbroadcasting,・

thenumberofbroadbandcontracts-especially,thenumberofFTTHcontracts－rapidly

increased,theshiftfromADSLtoFTTHbecamefull-scale,andthemarketenvironment

intheInternetaccessfieldgreatlychanged.TheMICdefiedtheservicemarketinthe

Internetaccessfieldasbelow,takingintoconsiderationthedifferencesinthetendencyof

theusersofeachserviceconcerningtheresultsofexaminationsbasedonthefollowing:(1)

functionsthatusersdemand;(2)users・reasonsforchoosingeachservice;(3)comparison

amongservices;(4)servicesthatuserspreferforinsteadoftheexistingservices;and(5)

estimatedpriceelasticity(seeFigure4).
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Figure4 Considerationofissuesconcerningdefinitionofservicemarkets

Source:MIC(translatedbytheauthor)
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46)Fordetails,seetheMIC,・CompetitionReview intheTelecommunicationsBusinessFieldin

FY2004,・ChapterIV,4-1-3.



Althoughthereareafew differencesbetweenDialUp(DU)andISDN intermsof

demandedfunctionsandreasonsforchoice,neitherhasdecisiveindependence.With

regardtosupplysubstitutability,becausebothusemetallines,itiseasytoenterintoeach

other・smarketandbotharehighlysubstitutable.Therefore,theMICdefinedDUand

ISDN asthenarrowbandmarket.(2)Judgingfrom thebasicfunctionsdemandedby

users,thereasonsforchoice,comparisonamongservices,theservicespreferredfor

insteadoftheexistingonesandpriceelasticity,thesubstitutabilityamongADSL,CATV

andFTTHhasbeenrapidlyincreasing47).Therefore,theMICdefinedADSL,CATVand

FTTH asthebroadbandmarket.(3)Althoughthereisnogreatdifferencebetween

narrowbandandbroadbandintermsofthebasicfunctionsdemandedbyusersand

comparisonamongservices,therearecleardifferencesinthesituationofchoiceofhigh-

levelfunctions,suchas0ABJ-IPphone(opticalphone)andvideodistribution,thereasons

forchoiceandtheservicespreferredforinsteadoftheexistingservices48).Therefore,the

MICdefinedeachasanindependentmarket.Inthepast,whenmarketsweredefinedfor

theCompetitionReview,eachoftheservicesfrom DU toFTTH wasanalyzedasan

independentmarket.Inthe・MarketDefinition2006・basedontheaboveanalysis,DUand

ISDNweredefinedasthenarrowbandmarket,whileADSL,CATVandFTTH49)were

definedasthebroadbandmarket.Atthesametime,theMICdefinedeachoftheservices

fromDUtoFTTHasasub-markettoassessandanalyzetheInternetaccessfieldboth

broadlyandnarrowly50).

2.ResultofReviewinFiscalYear2006

TheMICcarriedouttheanalysisbasedontheabove-mentionedmarketdefinitionand

publishedtheresultinJuly2007.Mainindicatorsandreviewresultswereasfollows(note

thatjudgmentwasmadebasedonnotonlytheindicatorsmentionedherebutalsootherindicators,

suchaschangesincharges).SeeFigure5.Withregardtothecurrentmarketconditions(as

oftheendofDecember2006),thenumberofbroadbandsubscriberswas25.74million(7.94

millionFTTH subscribers,14.24millionADSLsubscribersand3.57millionCATV subscribers),

showingaslightincrease.Asforsubmarkets,whilethenumberofADSLsubscriberswas
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47)Substitutabilityislowintermsoffacilitiescompetitionbecausesupplystructurediffers:ADSLuses

metallines,CATVcoaxialcablesandFTTHopticalfiberlines.

48)Becausenarrowbandisgreatlydifferentfrombroadbandinsupplystructure,substitutabilityislow

intermsoffacilitiescompetition.

49)WithregardtotheFTTHmarket,submarketsforsinglehousesandforapartmenthouseswere

defined.TheInternetaccessservice(ISP)isomittedinthisarticle.

50)Geographicmarketsareomittedinthisreportduetospacelimitations.Marketdefinitionwasmade

forthewholeofJapanconcerningthenarrowbandmarket,whilemarketdefinitionismadeforeach

regionalblockconcerningthebroadbandmarket.



onadownwardtrend,whilethenumberofFTTHsubscriberswasrapidlyincreasing.

Withregardtoeachprovider・smarketshare,NTTEast/West・ssharewasthelargest

42.1%.Ofthetopfourcompanies,onlyNTTEast/Westshowedanupwardtrend.Thetop

threecompaniesoccupied70%ofthemarket,indicatingatrendtowardoligopoly.HHI

was2,246.

AchangeinthebroadbandmarketshareindicatestheshiftfromADSLtoFTTHand

stabledevelopmentofmigration(shifttoFTTH).NTTEast/West・sshareinthewhole

broadbandmarketisonanupwardtrendagainstthebackgroundofthestatusof

competitionofFTTH,thenumberofsubscriberstowhichisincreasing.Thefollowingare

resultsofanalysisontheexistenceofmarketpower51)basedontheabovedata.(1)Thetop-

rankingNTTEast/West・ssharewasthelargest42.1%,showinganupwardtrend,while

thesecond-rankingSoftBankGroup・ssharewas20.4%,showingadownwardtrend.This

showsthatthedifferenceinmarketshareiswidening.(2)NTTEast/West・sshareof

subscriberlineswas93.8%.NTTEast/Westpossessesessentialfacilities.Unlessother

providersusethefacilities,servicescannotbeprovided.(3)Rivalproviderscannotprovide

serviceswithouttheuseofNTTEast/West・sCategory-Idesignatedtelecommunications

facilities(metallinesandopticalfiberlines).Therefore,NTTEast/Westcanexerciseits

influenceontherivalprovidersthroughtheprocedurefortheuseofthefacilities.(4)The

migrationtoFTTHshowsthelock-ineffectonNTTEast/Westusers(usersofNTTEast

/West・sInternetaccessservicetendtouseNTTEast/West・sservicewhenmigratingtoFTTH).

特集 ネットワーク型産業における経済規制と産業組織

28

51)MarketpowerisanalyzedinthecaseofNTTEast/West・s・single・dominationandinthecaseof

・joint・dominance.Thisarticleonlyexplainstheformer.

Figure5 DefinitionofservicemarketsintheInternetaccessfield

Source:MIC(translatedbytheauthor)
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TheseresultsshowthatNTTEast/Westholdsapositioninwhichitcanhaveeffecton

priceandothertermsbyitself(・existenceofmarketpower・).

NTTEast/Westseemsunlikelytoexerciseits・marketpower・solelybecauseofthe

followingreasons:(1)underthedesignatedtelecommunicationsfacilitiessystem,a

dominantregulation,Category-Idesignatedtelecommunicationsfacilities,mainfacilities

forfixedphone,havebecomeavailabletotherivalproviders,withtheresultthatNTT

East/West・sexerciseofits・marketpower・hasbeenconstrainedtheregulation(thatis,

NTTEast/West・sraisingofservicechargesisconstrained);and(2)NTTEast/Westandthe

rivalprovidersareactivelycompetingwitheachotherintermsofpriceandserviceto

acquirecustomers.

Ⅵ.FutureAgendaintheCompetitionReview

TheMICdrewupthe・ProcessProgramConcerningReformsinCommunicationsand

Broadcasting・(September1,2006),respondingtothe・AgreementbetweentheGovernment

andtheRulingPartiesonRegulatoryFrameworksforCommunicationsandBroad-

casting・(June20,2006).TheProcessProgramstatesthatthereviewofmarketcompetition

shouldbeconductedeveryyearasapartoftheestablishmentofcompetitionrulesfor

enduringfaircompetition.Thesamestatementisincludedinthe・PriorityPlan2006・

(establishedbytheITStrategyHeadquartersofthegovernment).

Thisisbecausethedevelopmentof・fusion・betweenmarkets,suchasbetweenthe

communicationsandbroadcastingmarketsandbetweenfixedandmobilecommuni-

cationsmarkets,hasreducedtheflexibilityofthecompetitionrulesbasedonthe

traditionalmarketclassificationandithasbecomenecessarytoestablishfaircompetition

rulesthatkeepupwithverticalmarketintegrationofplatformsandothers52).Inthisway,
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Figure6 Outlineofreviewresultinfiscalyear2006
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thegovernmenthasimposedmoreimportanceontheCompetitionReview.Asaresult,

whenthegovernmentcomprehensivelyreexaminesthedesignatedtelecommunications

facilitiessystem (dominantregulation)53),how to coordinatethesystem with the

CompetitionReviewhasbecomeanissue.Forexample,inordertoreexaminethesystem

comprehensivelybasedontheframeworkofEU・sdesignationofSMP(SignificantMarket

Power)by2010,theMICestablishedthe・taskforceonwhatnewcompetitionrulesshould

be・inDecember2006toexaminewhatnewcompetitionrulesshouldbetokeepupwith

changesinmarketstructure.Animportantissueforthetaskforceishowtocoordinate

・marketdefinition・and・marketpower・intheCompetitionReviewwiththeapplication

ofregulationsrelatedtotheDesignatedTelecommunicationsSystem.Inaddition,inthe

CompetitionReviewinfiscalyear2006,analysesbaseonthe・fusion・ofserviceshave

becomeimportant,including the・migration analysis・carriedoutas・fixed-point

monitoringreview・andtheanalysison・mutualrelationshipsbetweenneighboring

markets・carriedoutas・strategicreview.・Inthisway,how・marketdefinition・and

・marketpower・shouldbeinthe・fusion・eraseemstoinfluencereviewandanalysis

proceduresinthefuture.InEurope,theframeworkhasbeenreexaminedaccordingtothe

・RecommendationonRelevantMarkets・54)anditsprogressisdrawingattention55).Based

ontrendsinforeigncountrieslikethis,theroleoftheCompetitionReviewshouldbe

heightenedinthefuture,forexample,byexaminingitspositionunderlaw,sothatthe

CompetitionReviewwillbecomeafoundationforawiderangeofpolicies.

Ⅶ.Conclusion

BecausethegovernmenthasplacedmoreimportanceontheCompetitionReview,the

CompetitionReviewwillplayanimportantroleincoordinatingwiththe・Competition
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52)SeeShuyaHayashi,・CompetitionPolicyandPublicPolicyforPlatformRulesonICTNetwork,・

TelecomJournal(TelecommunicationsPromotionAssociation,originalinJapanese),Vol.25,No.6,

p.26(2007).

53)SeetheMIC,・WhatCompetitionRulesShouldBetoKeepUpwiththeDevelopmentofIP－New

CompetitionPromotionProgram2010・(2006).

54)SeeEC・CommissionRecommendationof11February2003onrelevantproductandservicemarkets

withintheelectroniccommunicationssectorsusceptibletoexanteregulationinaccordancewith

Directive2002/21/ECoftheEuropeanParliamentandoftheCouncilonacommonregulatory

frameworkforelectroniccommunicationnetworksandservices・(2003.5.8).

55)SeeEU ・CommissionStaffWorkingDocumentPublicConsultationonadraftCommission

RecommendationOnRelevantProductandServiceMarketswithintheelectroniccommunications

sectorsusceptibletoexanteregulationinaccordancewithDirective2002/21/ECoftheEuropean

ParliamentandoftheCouncilonacommonregulatoryframeworkforelectroniccommunication

networksandservices(Secondedition)・(2006.6.28).



Safeguards・56) andcomprehensivelyreexaminingtheDesignatedTelecommunications

Facilitiessystem57).ThemarketdefinitionfortheCompetitionReviewinparticularissure

toplayamoreimportantroleinjudgingmarketpowerinthedesignatedtelecommuni-

cationsfacilitiessystemonthenext-generationnetworks(NGNs).Forthispurposealso,

itisessentialtodiscussthemeaningandimportanceofmarketdefinition.

Marketdefinitionisa・arenaforjudgingadverseeffectsoncompetition(anticompetitive

effects)・andhasthefunctiontovisuallyshowinwhatmarketanticompetitiveeffectshave

arisen.Itisdifficulttoassessahugeamountofmarketpowerrelatedfactorsinthe

CompetitionReviewGuidelinessystematicallywithoutcarryingoutmarketdefinition.

Marketdefinitionisusedforvisualizingthestatusofcompetitiontoidentifycompetitive

constraints.Basedoninformationcollectedthroughthisprocess,andtakinginto

considerationout-of-marketfactors,theexistenceofmarketpowerandthedegreeofthe

exerciseofthepowerarejudgedincompetitiveeffectanalysis.Inthisway,・market

definition・and・competitiveeffectanalysis・arebothsidesofacoin.Inshort,the

CompetitionReview consistsoftwostages:thefirststageistheidentificationof

competitiveconstraintsintheprocessofmarketdefinition;andthesecondstageismore

detailedexaminationinthestageofcompetitiveeffectanalysis.Otheradvancedcountries

havetraditionallyfocusedonmarketdefinitionbecausemarketdefinitionisapractical

andreliablemethodforcompetitionreview.
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56)TheCompetitionReviewGuidelinesstatesasfollows;・The・NewCompetitionPromotionProgram

2010,・areportsubmittedbyMIC・s・StudyGrouponaFrameworkforCompetitionRulesto

AddresstheTransitiontoIP-BasedNetworks,・statesthatanew・CompetitionSafeguardSystem・

shouldbeestablishedinFY2007andthereafter.The・CompetitionSafeguardSystem・aimsat

improvingtheexistingDesignatedTelecommunicationsFacilitiesSysteminacomprehensiveand

systematicway.Programsimplementedunderthissystem includeannualperiodicreviewofthe

rangeofdesignatedtelecommunicationsfacilitiesandverificationoftheeffectivenessofsuccessive

faircompetitionrequirementsrelatedtotheNTTGroup.Incarryingoutthisperiodicreview,itis

expectedthatbasicdataonmarketdefinitionandtheresultsofassessmentprovidedbythe

CompetitionReview projectwillbeutilizedeffectively.Therefore,inperformingCompetition

Reviewforthesecondphase(FY2006to2008),itisimportantthatMICwillstrivetoensureorganic

cooperationwiththeCompetitionSafeguardSystemandcontinuetoensurehighlyobjectiveand

transparentCompetitionReviewwiththeaimofbringingsatisfactoryresultseachyear.・

57)CompetitionReviewGuidelinesstatesasfollows;・The・NewCompetitionPromotionProgram2010・

furtherstatesthatMICshouldconductacomprehensivereview ofthefirst-andsecond-class

DesignatedTelecommunicationsFacilitiesSystem by2010takingintoconsiderationEU・sSMP

certificationframeworkandotherfactors.BasedonmarketdefinitionbasedonCompetitionReview

andverificationoftheexistenceornon-existenceofaparticulartelecommunicationscarrier・s

controloverthemarket,thiscomprehensivereviewwillestablishaframeworkfordetermining

whetherregulationsondominanceshouldbeappliedinthemarketinvolved.Thesesystemdesigns

with2010astheirtargetyearneedtobeorganized,includingtheclarificationofthepositioningof

CompetitionReviewunderlegalsystems,andintheCompetitionReviewforthesecondphaseas

well,itisnecessarytoconductlegalpositivistanalysesonacontinuousbasis.・



IthassofarbeenthoughtthatthepurposeoftheCompetitionReviewistoanalyzethe

structureandcompetitionsituationofanexistingmarketpanoramicallyandobjectively

inordertomakebasicmaterialsforpolicyplanningandthattheCompetitionReview

aimstoprovidedataconcerningthecompetitiveenvironmentinthetelecommunications

field,butisnotdirectlyconnectedtospecificregulationandotherpolicies.However,itis

inappropriatetomaintainthiswayofthinkinginthefuture,foritisfiveyearssincethe

beginningoftheCompetitionReview,andtheCompetitionReview hasbecomemore

sophisticatedandmorefirmlyestablished.Inthisregard,thereisasignofchangeas

describedabove.Policyevaluationhasameaningonlyiftheresultofthatpolicy

evaluationisusedforimprovingregulationsintowhattheyshouldbeinreality.

Thefusionofcommunicationsandbroadcastingandthecross-layeredintegrationand

coordinationofservicesthataccompanythefusionhavebroughtaboutthedevelopment

of advanced information society and the challenge of new information and

communicationspolicy.Inthefuture,appropriateCompetitionReviewwillbeessentialas

afoundationforconsideringanideallaw system intelecommunications.Further

developmentoftheCompetitionReview requiresconsiderationanddeliberation.This

article is only a milestone of the research for the further development in

telecommunicationsindustry.
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